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1. The plaintiff is incorporated according to law.

2. The defendant:

(a) is incorporated according to law; and

(b) since 1996 has carried on the business of managing and operating the Brisbane Lions Football team in the Australian Football League (“AFL”). 

3. By the terms of a merger agreement dated 17 July 1996 and/or a deed of company arrangement dated 4 August 1996 the defendant, for consideration, covenanted with the plaintiff that the logo of the Brisbane Lions football team would be the Fitzroy lion logo in perpetuity (“the agreements”). 

PARTICULARS

The agreements are in writing and copies may be inspected at the offices of the solicitors for the plaintiff.

4. The Fitzroy lion logo referred to in the agreements is:

(a) depicted in:

(i) trade mark 415755, lodged on 26 September 1984 and registered on 24 May 1989; 

(ii) trade mark 547027, lodged on 6 December 1990 and registered on 15 October 1992;

(iii) trade mark 751045, lodged on 16 December 1997 and registered on 8 September 2000; and

(iv) trade mark 841774 lodged on 7 July 2000 and registered on 15 March 2002; and

(b) is described:

(i) in trade Mark 547027 as “Lion, Paw on Football”; and 

(ii) in trade Marks 751045 and 841774 as “Lion Standing, Paw on Ball;” and

(c) appears thus:
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(“the Fitzroy lion logo”).

5. The Fitzroy lion logo was the logo of the plaintiff at the time of the merger, effected by the terms of the merger agreement dated 17 July 1996 referred to in paragraph 3 above (“the merger”), and had been so since 1977.

6. Further, the defendant admitted in August 2000 that by the terms of the agreements, the Fitzroy lion logo had to be used in its entirety and in perpetuity.

PARTICULARS

The admission is in writing and is contained in issue no. 21 of The Lion Tale, the official magazine of the Brisbane Lions football team dated August 2000. The following there appears: “Kilby [the then Marketing Manager of the Brisbane Lions football team] explained that under the terms of the merger via which the Brisbane Lions were ‘born’, the trademark lion, with its paw on the football, had to be used in its entirety and in perpetuity.” 

7. The Fitzroy lion logo has been the logo of the Brisbane Lions football team at all times since the merger until October 2009.

8. On 22 October 2009 the defendant announced, in breach of the agreements or one or other of them, that the new logo of the Brisbane Lions football team for AFL football season 2010 and beyond is the logo depicted below (“the new logo”):
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9. Wrongfully, and in breach of the agreements or one or other of them, since about October 2009 the defendant’s logo has been the new logo, not the Fitzroy lion logo. 

PARTICULARS

The plaintiff refers to the contents of paragraphs 17 – 21 of the Affidavit of William Lawrence Atherton sworn 11 December 2009. Further particulars will be provided after discovery.

10. In the premises, the plaintiff is entitled to the relief sought herein. 

The Plaintiff claims: 

A.
A declaration that pursuant to the Deed of Company Arrangement dated 4 August 1996 and the Merger Agreement dated 17 July 1996 the logo of the Brisbane Lions Football team in perpetuity is the Fitzroy lion logo depicted in paragraph 4(c) of the statement of claim herein.

B.
An order that the defendant be restrained from using as its logo the new logo or any logo other than the Fitzroy lion logo.
C.
The defendant pay the plaintiff’s costs of the proceeding. 
D.
Such further and other order as the court thinks fit. 
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